Brigham Young University Law School

BYU Law Digital Commons
Utah Court of Appeals Briefs (2007– )
2015

Elizabeth Macfarlane, Plaintiff/Appellant, vs. Applebee's
Restaurant, American Fork Applette LLC, John D. Prince, and John
Does 1 Through 5, Defendant/Appellee
Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca3
Part of the Law Commons

Original Brief Submitted to the Utah Supreme Court; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah.
Recommended Citation
Reply Brief, MacFarlane vs. Applebee's, No. 20140991 (Utah Court of Appeals, 2015).
https://digitalcommons.law.byu.edu/byu_ca3/3308

This Reply Brief is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for
inclusion in Utah Court of Appeals Briefs (2007– ) by an authorized administrator of BYU Law Digital Commons.
Policies regarding these Utah briefs are available at http://digitalcommons.law.byu.edu/utah_court_briefs/
policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with questions or feedback.

IN THE UT AH COURT OF APPEALS

ELIZIBETH MACFARLANE,
Plaintiff/Appellant,

vs.

Case No. 20140991

ORAL ARGUMENT REQUESTED

APPLEBEE'S RESTAURANT,
AMERICAN FORK APPLETTE LLC,
John D. Prince, and
John Does 1 through 5,

Defendant/Appel/ee.

REPLY BRIEF OF PLAINTIFF/APPELLANT
ELIZABETH MACFARLANE
APPEAL FROM A SUMMARY JUDGMENT ENTERED BY THE
FOURTH JUDICIAL DISTRICT COURT
. UTAH COUNTY, STATE OF UTAH
JUDGE FRED HOWARD
TRIAL COURT CASE NO. 120400036

Heinz J. Mahler
Sam Goble
Kurt Gibbs
KIPP & CHRISTIAN , P.C.
10 Exchage Place 4 th Floor
SLC, UT. 84111

Attorneys for D efendant/Appellee

JAMES G. CLARK (USB# 3637)
43 East 200 North
Provo, Utah 84606
DALLAS B. YOUNG, USB # 12405
IVIE & YOUNG
226 West 2230 North
Provo, Utah 84603

Attorneys for Plaintiff /Appellant

FILED
UTAH APPELLATE COURTS

OCT 2 7 2015

IN THE UTAH COURT OF APPEALS

ELIZIBETH MACFARLANE,
Plain tiffIAppel/ant,

Case No. 20140991
ORAL ARGUMENT REQUESTED

vs.

APPLEBEE 'S RESTAURANT,
AMERICAN FORK APPLETTE LLC,
John D. Prince, and
John Does 1 through 5,
Defendant/Appellee.

REPLY BRIEF OF PLAINTIFF/APPELLANT
ELIZABETH MACFARLANE
APPEAL FROM A SUMMARY JUDGMENT ENTERED BY THE
FOURTH JUDICIAL DISTRICT COURT
UTAH COUNTY, STATE OF UTAH
JUDGE FRED HOWARD
TRIAL COURT CASE NO. 120400036

Heinz J. Mahler
Sam Goble
Kurt Gibbs
KIPP & CHRISTIAN, P.C.
10 Exchage Place 4 th Floor
SLC, UT. 84111
Attorneys for Defendant/Appellee

JAMES G. CLARK (USB# 3637)
43 East 200 North
Provo, Utah 84606
DALLAS B. YOUNG, USB # 12405
IVIE & YOUNG
226 West 2230 North
Provo, Utah 84603
Attorneys for Plaintiff /Appellant

TABLE OF CONTENTS
Table of Authorities . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . iii
Response to The Restaurant's Statement of Facts ....................... 6
Argument ....................................................... 7
The Rstaurant Had Sufficient Control Over the Parking Lot to Meet the
Standard of a Possessor of Land for Premises Liability Purposes . . . . . . . . . 7
a.
II.

Summary Judgment Standard ............................. 7

The Restaurant Exercised Sufficient Control Over the Premises to Give
Rise to a Duty in Tort. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7

a.

Control as Defined by Hill v. Superior Prop. Mgmt. Services, Inc.,
2013 UT 60, 321 P.3d 1054. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 8

b.

The Undisputed Material Facts Establish that The Restaurant
Had Exclusionary Rights. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 11
I.

The Grant of a License is Irrelevant In Light of the Grant of
a Leasehold . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 13

c.

The Undisputed Material Facts Establish that The Restaurant
Had the Right to Remediate Dangerous Conditions. . . . . . . . . . 14

d.

Other Provisions of the Lease Evidence that The Restaurant

-1-

Q

Exercised Control over the Premises Sufficient to Be a Possessor
of Property for Premises Liability Purposes . . . . . . . . . . . . . . . . . . . . . . . . . 16
e.

AFCC's Obligation to Maintain the Parking Lot is Coextensive. 17

f.

Reliance on Mr. Meyer's Testimony Concerning The Restaurant
Control of the Parking Lot is Improper . . . . . . . . . . . . . . . . . . . 18

g.

The Restaurant Does Not Dispute the Application of the "Area of
Invitation.'' . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 19

III.

The Restaurant Argument Against Vicarious Liability Relies on its
Conclusory Statements Concerning its Duty. . . . . . . . . . . . . . . . . . . . . 20

Conclusion . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 21

Addend um . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 23
(Addendum contains p.164 to 206 of the Trial Court Record)

-II-

TABLE OF AUTHORITIES
Alpha Partners Inc., v, Transamerica Inv. Management, L.L.C. 2006 UT App 331,

,r 14, 153 P.3d 714

.................................................. 6

B.A.M. Development, L.L.C. v. Salt Lake County 87 P. 2d 121 (Kan. 1997) ... 11
B.R. ex rel. Jeffs v. West, 2012 UT 11, if 25,275 P.3d 228 ................. 18
Chubb Group of Ins. Companies v. Murphy and Associates, Inc., 656 S.W.2d 766,
777 (Mo. App. W.D. 1983) ....................................... 11, 12
Compare Enerco, Inc. V. SOS Staffinf Services, Inc., 2002 UT 78, ,r 18, 52 P,3d
1272 ............................................................ 13
Cossgrove v. Stan Checketts Properties, L.L.C., 2015 UTApp 35, ,r 2,344 P.3d
1163 . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 7
Gragg v. Wichita State Univ., 934 P.2d 121 (Kan. 1997) .................... 9
Harris v. Traini 759 N.E. 2d 215,225 .................................. 10
Haynes v. Hunt, 85 P.2d 861, 863 (Utah 1939) ........................... 13
Hill v. Superior Prop. Mgmt. Servs., Inc., 2013 UT 60, ,r 23,321 P.3d 1054 8, 9, 10
Meadow Valley Contractors, Inc. V. State Dep't of Transportation, 2011 UT 35,
13, 266 P.3d 671 .................................................. 12
-111-

Nollan v, California Coastal Comm'n 483 US. 825,831, 107 S. Ct 3141, 97 L.
~

Ed.2d 677 (1987) .................................................. 12
O'Connell v. Turner Const. Co., 949 N.E.2d 1105, 1109-10 (Ill. App.I Dist 2011) 9
Price v. Smith's Food and Drug Centers, 2011 UT App 66,126,252 P.3d 365
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 17, 20
Sullivan v. Utah Gas Service Co., 353 P. 2d 465, 466-67 (Utah 1960) ......... 20

-IV-

Response to The Restaurant's Statement of Facts
3.

The Restaurant Vice President of Operations, Jeffrey M. Meyer, testified by
affidavit that the parking lot is used by patrons of several businesses within the
American Fork Commercial Center, including The Restaurant. Meyer testified
that The Restaurant does not own, nor does it control, the parking lot where
McFarlane [sic] allegedly fell and does not have any authority or responsibility
under the lease to perform snow removal or other maintenance work on the
parking lot.

Response: The Restaurant continues to resort to the testimony of an employee
of The Restaurant 1 to define the terms of the lease contract. Mr. Meyer's
understanding of the terms of the lease should not be considered because that is a
question of law. E.g., Alpha Partners Inc. v. Transamerica Inv. Management, LLC,
2006 UT App 331, ,r 14, 153 P.3d 714. Furthermore, there is a factual dispute
regarding these statements because at the time of the accident, Applebee' s was
approximately 1000 feet away from the next nearest retail establishment, and that
nobody other than Applebee' s p watrons were likely to use the parking lot at that
point in time. R. 206. See Addendum I.

5.

The lease between The Restaurant and AFCC does not grant The Restaurant
the right to exclusive possession or exclusive use of the parking lot, nor does it
create the right or obligation on The Restaurant part to maintain the parking lot.
Response: This is not a statement of fact, but is legal argument because it

argues the interpretation of a contract. Id. Furthermore, the right or obligation to
maintain the parking lot at issue in this case does not look to the lease contract for its
genesis; the duty at issue in this case arises out of tort law. Specifically, it arises out
of the affirmative act of inviting the general public onto the premises for business
purposes. That act necessarily invites the public to park in the parking lot, which The
C'1

1

As in the principal brief, the plaintiff and defendant in the matter below will
be referred to as "Plaintiff' and "The Restaurant" herein.

w
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The Restaurant's ability to remedy the dangerous condition, or to warn its invitees of
it.
When the control factors are analyzed in the context of the undisputed material
facts of this case, it is apparent that The Restaurant meets the standard of a possessor
of land for premises liability purposes. The control factors are taken up in turn.

b.

The Undisputed Material Facts Establish that The Restaurant Had
Exclusionary Rights.

With respect to the right to exclude from the premises, the undisputed fact that
The Restaurant occupied the premises as a leaseholder establishes its exclusionary
rights. The principle distinction between a leasehold and fee title is the duration of
the estate. See e.g., Chubb Group ofIns. Companies v. Murphy & Associates, Inc.,
656 S.W.2d 766, 777 (Mo.App. W.D. 1983) ("The essentials of a landlord-tenant
~

relationship are: 1) reversion in the landlord; 2) creation of an estate in the tenant
either at will or for a term less than that which the landlord holds; 3) transfer of
exclusive possession and control of the tenant; and 4) a contract.") (emphasis added).

There can be no question that the holder of the fee has the right to exclude others from
the property. B.A.M Development, L.L.C. v. Salt Lake County, 87 P.3d 710, ,r 57, 87
P.3d 710 {"The Court has 'repeatedly held that, as to property reserved by its owner
for private use, the right to exclude others is one of the most essential sticks in the
"'1>

bundle of rights that are commonly characterized as property."') (quoting Nollan v.
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California Coastal Comm 'n, 483 U.S. 825, 831, 107 S.Ct. 3141, 97 L.Ed.2d 677
(1987)).
As a matter of law then, The Restaurant has exclusionary rights to the property
by virtue of the leasehold. Naturally, the parties to the lease are free to modify that
exclusionary right by contract, which was done by way of some limitations stated in
the lease agreement. Those limitations, however, do not eliminate The Restaurant
exclusionary rights; they carve out exceptions to those rights, which remain otherwise
intact unless modified or eliminated by the lease. Rather than exercise those
exclusionary rights, The Restaurant opened the premises to the public for business
purposes.
The Restaurant makes no legal argument to the contrary. Instead, it relies on
conclusory statements that The Restaurant lacked such exclusionary rights and
improper testimony of Mr. Meyer interpreting a contract. That contract is a legal
document and this court should interpret itself with no regard for Mr. Meyer's
interpretation of it, much as it would do if it were reviewing the district court's
interpretation of it. Meadow Valley Contractors, Inc. v. State Dep 't. of
Transportation, 2011 UT 35, 13, 266 P.3d 671. When that document is reviewed, it is
apparent that the Leased Premises includes not only the building, but also the parking
lot. R.193, 171-173.
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i.

Tile Grant of a License is Irrelevant In Light of tile Grant of a
Leasehold.

The Restaurant's only interpretation of the contract to the contrary comes in its
reliance on a provision in the lease to the effect that the parking lot is a common area,
which was used "under a revocable license, coterminous with the lease." R. 190.
This argument is troublesome for two reasons. First, the lease does not define what
constitutes "common area." It appears that the term "common area" might be defined
in documents that are not in the record, and therefore not before the court. So the
record does not disclose whether or not the parking area is a common area under the
terms of the lease or not.
Second, even if the court assumes that the parking lot is a common area
contemplated by ,r 12 of the lease, and that the lease contract grants a license to use
the parking lot area, it also creates a leasehold to the same location. R. 193, 171-173.
The grant of the leasehold makes the license irrelevant because a leasehold is a real
property interest, while an interest is not. Compare Enerco, Inc. v. SOS Staffing
Services, Inc., 2002 UT 78, ,r 18, 52 P.3d 1272 with Haynes v. Hunt, 85 P.2d 861, 863

(Utah 1939)(holding that a conveyance of real property with a restriction that it be
used only for a road was a grant of a real property interest, and not a "mere license.").
So even if the lease created a personalty interest to use the parking lot for The
Restaurant, it contemporaneously created a real property interest to the same property.
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That means that The Restaurant holds an estate in the land that includes exclusionary
rights, subject to the limitations expressly stated in the lease. See Chubb, 656 S.W.2d
at 777.
c.

The Undisputed Material Facts Establish that The Restaurant Had
the Right to Remediate Dangerous Conditions.

With respect to the right to remediate dangerous conditions existing on the
land, The Restaurant fails to advance any legal argument as to why it had no right to
conduct snow and ice removal on the parking area. As with the exclusionary rights
factor, it relies instead on conclusory statements that it has no right to maintain the
parking area. But when the court turns to the lease itself, it becomes apparent that The
Restaurant did have the right to conduct snow and ice remediation on the parking
area.
As explained supra, it is undisputed that The Restaurant held a leasehold
interest in the property at the time of the slip and fall, inclusive of the parking lot
where the fall happened. There is no restriction in the lease agreement that prevents
The Restaurant from performing maintenance on the parking lot area. The Restaurant
contends that "[t]he lease provides no such right." Brief of Appellee, P. 9. What The
Restaurant misapprehends, however, is that it is not necessary that the lease
agreement create such a right affirmatively; that right is implicit in the leasehold
because, as explained supra, that gives the tenant the right to occupy and use the
Page 14 of 23

property. The right to remedy the dangerous condition arises as an implicit part of the
leasehold. There are certainly no conditions or covenants in the record that would
preclude The Restaurant from performing routine snow and ice remediation in its own
parking lot. Because the lease agreement lacks any such restriction on The
Restaurant's rights as a leaseholder to maintain the Leased Property, the right to
conduct such maintenance is part and parcel of the lease.
To view the issue from another vantage point, suppose that the landlord took
umbrage with The Restaurant putting down ice melt in the parking lot for some
reason. Would it have a remedy? There are no restrictions on The Restaurant's rights
to conduct routine ice remediation in the lease, so the lease agreement does not give
rise to a remedy. Moreover, the landlord leased the property to The Restaurant with
an express understanding that the Leased Premises would be used for a sit-down
restaurant. R. 183,120. By contemplating a sit-down restaurant with parking
included, the lease agreement contemplates patrons traveling by automobile to the
premises. By extension, the lease agreement contemplates patrons walking to and
from their vehicles across the Leased Premises, which necessarily contemplates The
Restaurant taking reasonable steps to provide a safe walking surface. In this scenario,
no remedy for the landlord would lie because there is no wrong.
c.

Other Provisions of the Lease Evidence that The Restaurant
Exercised Control over the Premises Sufficient to Be a Possessor of
Property for Premises Liability Purposes.
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In additions to the provisions discussed, the lease agreement contains other
provisions that give The Restaurant control of the Leased Premises, further
evidencing its status as a possessor of real property. For example, The Restaurant has
the right to construct a new building on any part of the Leased Premises. R. 186, ,r
17. And while that right is subject to approval from the landlord (R. 185, ,r18), the
right to construct new buildings underscores The Restaurant's control of the Leased
Premises. In a similar manner, The Restaurant unilateral right to grant a utility
easement (R. 180, ,r 27) over the Leased Premises grants it significant control over the
premises. Additionally, The Restaurant's right to place signage on the Leased
Premises suggests control over the Leased Premises. R. 183, ,r 21. But perhaps more
importantly, The Restaurant granted consent to the placement of a Kohl's sign on the
Leased Premises. Id. If The Restaurant did not have control over the Leased
Premises, then one is left to wonder why the landlord deemed it important to obtain
The Restaurant's consent to this intrusion on what the landlord deedmed to be nonexclusionary rights to the Leased Premises. And while the Kohl's monument sign
was not located in the parking area, it was located within the Leased Premises. R.
171. Thus, by granting consent, The Restaurant acknowledges, by way of a waiver of
its exclusionary rights, that it had the right to exclude others from the Leased
Premises.
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Thus, it is apparent that The Restaurant had not only the right to exclude
patrons from the Leased Premises, it also had the right to observe an unreasonably
dangerous condition on those premises and take remedial action. Its leasehold
interest in the land gives rise to control over the premises that is sufficient to
establish, as a matter of law, that it constitutes a possessor of land for premises
liability purposes, and therefore owed a duty.

c.

AFCC's Obligation to Maintain the Parking Lot is Coextensive.

The Restaurant also contends that the landlord's contractual obligation to
perform parking maintenance somehow obviates its duty to perform maintain the
Leased Premises in a reasonably safe condition for its invitees. The Restaurant never
explains why its contractual agreement with AFCC would either delegate its duty
-which duty is non-delegable as a matter of law. See Price v. Smith's Food and Drug
Centers, 2011 UT App 66, ,r 26,252 P.3d 365- or would somehow obviate a duty that
properly arises by virtue of inviting the public to enter. Instead, it simply states in
conclusory terms that AFCC is the party that owed the duty.
Assuming arguendo that AFCC did owe such a duty, it is a non-sequitur to
assert that The Restaurant therefore does not owe a duty. The Restaurant duty arises,
as explained supra out of its leasehold interest and its invitation to the public to enter
for business purposes. There is no authority of which counsel is aware that the
existence of another party who is potentially liable for the same injury, without more,
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would obviate another's liability. Indeed, the law is to the contrary. Utah law
expressly contemplates a duty being owed by multiple tortfeasors. See Utah Code
Ann. § 78B-5-817 et seq. So even if one assumes that AFCC did owe a duty, that is
irrelevant as far as The Restaurant duty is concerned. The duty is coextensive and
nothing about another party's owing a duty changes the other's tort duty. 2
d.

Reliance on Mr. Meyer's Testimony Concerning The Restaurant
Control of the Parking Lot is Improper.

The district court relied on the testimony of Mr. Meyer regarding whether or
not The Restaurant controlled the parking lot. The Restaurant urges that this court do
the same. However, such reliance would be improper under the circumstances. The
parties agree that the question before the court is whether a duty existed or not. And
the law is clear that whether a duty exists is a question of law. B.R. ex re. Jeffs v.

West, 2012 UT 11 ,I 25, 275 P.3d 228 ("An essential difference among the elements
[of a negligence claim] is that duty is a question of law determined on a categorical
basis, while breach and proximate cause are questions for the fact finder determined
on a case-specific basis."). Thus, Mr. Meyer's testimony amounts to an expression of
his opinion on a legal question. The legal question on which he opines is what duties
arise by virtue of The Restaurant's leasehold. The rule is that testimony concerning
2

The only way in which the landlord's obligation to perform parking lot
maintenance would alter negligence analysis would be the extent to which the
landlord's breach of its duty caused the injury, as compared to The Restaurant. But
that is a causation issue, which is a factual question that is not before the court.
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an issue of law is improper. E.g., State v. Larsen, 828 P.2d 487,493 (Utah App.
1992).
While it is true that no objection was made below, nor was there a motion to
strike the affidavit, this does not require the court to rely on Mr. Meyer's testimony.
The question this court has been called upon to answer is a legal one reviewed for
correctness, as The Restaurant acknowledges. If this court is required to give the
district court's legal conclusions no particular deference, then it follows a fortiori that
this court should give no deference to Mr. Meyer's opinion on the legal question of
whether a duty was owed or not. The affidavit should not be considered, and the legal
question posed to this court should be determined based on this court's de novo
review of the lease agreement.

e.

The Restaurant Does Not Dispute the Application of the "Area of
Invitation."

The Restaurant does not dispute Plaintiff's application of the area of invitation
~

rule as advanced in the principal brief. The court should apply this rule and hold that
the duty extends to any portion of the premises to which an invitee would reasonably
believe is held open.
That rule, as applied to the undisputed material facts, would lead to the
conclusion that the duty extends to the parking lot. Any patron would reasonably
perceive that a brick and mortar business with marked parking spaces immediately
Page 19 of 23

adjacent to the location is part of the property held open to the patron for entry. Thus,
the court should hold that the duty The Restaurant owed extended to the parking lot
adjacent to the building.

III.

The Restaurant Argument Against Vicarious Liability Relies on its
Conclusory Statements Concerning its Duty.

The gravamen of The Restaurant's argument against vicarious liability is that it
did not have sufficient control of the parking lot to give rise to a duty. As explained
supra, The Restaurant's position on control boils down to conclusory statements and

improper testimony on the legal meaning of a contract. As has been demonstrated in
some detail, that position is legally flawed.
As explained above, The Restaurant owed a duty. And that duty is
nondelegable3 -a contention that The Restaurant does not dispute. As a result of the
r-,

nondelegability of the duty, the negligence of the servant is the negligence of the
master, regardless of whether the servant is an employee or independent contractor for
vicarious liability purposes.
So even if the court were to assume that The Restaurant paid the landlord as an
independent contractor to conduct parking lot maintenance, that fact does not change
Applbee's duty in any manner. The district court was therefore in error when it relied

3

Sullivan v. Utah Gas Service Co., 353 P.2d 465, 466-67 (Utah 1960); Price,
2011 UT App 66 at ,r 26.
Page 20 of 23

~

on the landlord's parking lot maintenance obligation to hold that Applbee's owed no
duty.

Conclusion
For the reasons stated herein, the trial court was in error when it held that no
duty was owed. The Restaurant did owe a duty that extended to the portion of the
parking lot where Plaintiff was injured. The order of summary judgment should be
reversed and the matter remanded with instructions to the trial court to enter an order
holding that Applebee's owed a duty of care to the Plaintiff as its business invitee.
The trial court should be further instructed to enter an order denying Applebee's
motion for summary judgment and to entertain further proceedings in this matter.
Respectfully submitted on this, the 27th day of October, 2015.
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IN THE FOURTH .JUDICIAL DISTRICT COURT OF UTAH COUNTY
STATE OF UTAH

DECLARATION OF BRA.DY
WHITEHEAD

ELIZABETH MACFARLANE,
Plaintiff,

vs.
~

APPLEBEE·s RESTAURANT,
AMERICAN FORK APPLETTE LLC, John
D. Prince, and John Does 1 through 5,

Civil No.:
Defendants.

Judge:

I

---------------

COMES NOW the BRADY WHITEHEAD, and on his oath, declares the following in
opposition to Plaintiffs Motion for Summary Judgment:

1.

I was present the night of January 12, 2008, vvhen Ms. Macfarlane fell and was

injured in Applebee's parking lot. I have actual knowledge of the matters stated herein.
2.

Elizabeth Macfarlane is my mother. We had talked in the afternoon, and agreed

to meet at Applebee's restaurant in American Fork for dinner. Applebee ·s sits in a comer of a
commercial area on Pacific Avenue and West State Street in American Fork. See Exhibit A.

3.

We did not go to the property because it was an AFCC property, nor because it

was a ""strip mall.'. It is not a --strip mall." lt is a self standing, isolated, restaurant in the comer
of a large business development. Again, see Exhibit A. We went to Applebee's because of their
advertising and our fami]iarity with the restaurant, not because it was an AFCC property.
4.

There is nothing listed or posted on the property indicating that it is an AFCC

property. But there is a great big sign that it is an Applebee's restaurant.
5.

The entrance to the restaurant is on the north side, in about the middle of the

building. It faces, essentially, to the middle of the parking lot on the north side of the building.
There is an entrance on the east side, facing W State street, but there is no parking there. It
would take a longer circuitous route to reach the east entrance. See exhibit B.
6.

When I arrived, the only parking available was on the north of the building. See

Exhibit C. My memory is that the parking lot was mostly full, and that I parked on the North
side (on the far right of Exhibit C). When I pulled in to park, I saw a gentleman trying to help
my mother to her car. She was hurt, and quite hysterical. She told me that she had fallen on
some ice in the parking lot and was hurt.
7.

The way Applebee's is situated, all patrons would park on the north side if

possible to be closest to the entrance to the restaurant. The nearest other commercial business in
that development would be Kohls' department store, which appears to be about 1,000 feet away
and has a very large parking lot dedicated to that building. As a practical matter, The Applebee's
parking lot does not service any other business or property. Any other business would have

2
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substantial 11 closer parking.

8.

At the time of the accident, it was night time. The parking lot is dimly lit. Mom

explained that she had been \valking to the front door of the restaurant when she slipped and fell
on some ice between some cars in the middle row (again, see exhibit 2). I went over to inspect
the area and found a very large patch of ice, as if water had been melting and freezing there in the
shade of the building and in the shade of the cars. This was the second week of January, and I
believe that it had been below freezing most of every day for several weeks.

9.

This was very dangerous, and could have been easily remedied with very little

effort by someone throwing some salt or ice & snow melt on the parking lot.
10.

Based on my personal observations and memories, and on the source of the photos

and diagrams, the exhibits attached hereto fairly and accurately reflect and depict the
configuration, layout and scale of the property and parking lot at the time of the incident on
January 12, 2008. They do not depict the weather conditions, time of day, or crowd.
Pursuant to Utah Code 78B-5-705, Rule 902 URE, and other applicable law I hereby
declare under criminal penalty of the State of Utah that the foregoing is true and correct.
DATED AND SIGNED this I 9th day of June, 2014.
Isl James G. Clark, Attomev, by
authority of Brady Whitehead
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JAMES G. CLARK, USB #3637
Attorney for Plaintiff
43 E 200 North
Provo, UT 84606
Telephone: (801) 3 75-1717
Fax: (801) 3 75-1172

IN THE FOURTH JUDICIAL DISTRICT COURT OF UT AH COUNTY
STATE OF UTAH

ELIZABETH MACFARLANE,

DECLARATION OF ERIC ADAMS

Plaintiff,

vs.

APPLEBEE·s RESTAURANT.
AMERICAN FORK APPLETTE LLC, John
D. Prince, and John Does 1 through 5,

Civil No.:
Judge:

Defendants.

---------------I
COMES NOW the ERIC ADAMS, and on his oath, declares the following in
opposition to Plaintiff's Motion for Summary Jud1::,rment:

1.

I was a witness to the fall of Plaintiff on January 12, 2008. and I have actual

knowledge of the matters stated herein.
2.

I was in Appleby's restaurant in American Fork at the above reference time, along

with my wife Robin. and some friends. Through the window I saw a woman suddenly fall in the
parking lot.
.,
.)

.

There was a row of cars extending east and west, and as she was passing between

000196
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some cars, she suddenly slipped and fell to the ground.

4.

I immediately went outside to see ifl could help. I remember that the ground was

very slick from ice. lfl remember correctly. it was smooth, ··black ice" like it had melted and refrozen. But it was very slick.
5.

Falling on an icy patch has al ways been a phobia of mine, and I remember

commenting to my wife and friends, after the incident, how scary that situation was to me. The
lady fell fast and hard like there was nothing she could do to avoid it.
Pursuant to Utah Code 78B-5-705, Rule 902 URE, and other applicable law I hereby
declare under criminal penalty of the State of Utah that the foregoing is true and correct.
DATED AND SIGNED this 119th day of June, 2014.

Isl James G. Clark, Attorney, by
authority of Eric Adams
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GROUND LEASE
This Lease is made and executed as of the _ _ day of _ _ _ _ _ __, 2005,
by and between AFCC LIMITED, a Utah limited partnership, whose address is 2733 East
Parleys Way, Suite 300, Salt Lake City, Utah, County of Salt Lake, State of Utah, herein
referred to as "LANDLORD", and AMERICAN FORK APPLETTE, L.L.C., a Utah limited
liability company, d/b/a APPLEBEE•s, having its principal office at 136 E. South Temple,
Suite 1650, in the City of Salt Lake City; State of Utah, 84111, Attn: Doug McDougal and
John Prince, herein referred to as "TENANT''.

WIT NESSETH:
In consideration ofthe mutual promises, covenants and conditions contained
herein, the parties hereto do hereby agree as follows:
1.
Declaration of Governing Law. This Lease shall be governed by, construed
and enforced in accordance with the laws of the State of Utah.

2.
Description of Leased Premises or Property. The LANDLORD hereby leases
to the TENANT, subject to the conditions hereinafter expressed, that certain parcel of real
property {collectively referred to as "Property" or "leased Premises described as follows:
0

)

Lot 2 of Plat "H" as shown on Exhibit "A" containing 48,545 square feet, on
which will be devefoped a new restaurant building containing 5,109 square
feet, along with all other associated improvements as generally depicted on

the Site Plan attached hereto as Exhibit "A-1 ". Final site plan to be mutually
agreed upon by LANDLORD and TENANT.
3.
Restrictions and Easements. This Lease is subject and subordinate to (I} that
certain Restriction Agreement and Grant of Easements dated April 25, 2003, Entry No.
63546:2003 (the "RAGE,.), and (ii) that certain Easements with Covenants and Restrictions
Affecting Land dated November 8, 2002, Entry No. 134353:2002 (the "ECR"), and (iii} that
certain Operation and Easement Agreement between Kohl's Department Stores, Inc. and
AFCC Limited dated November, 2003 (the "OEA"), which encumber the Leased Premises.
In the event of conflict between the terms of this Lease and the RAGE, ECR or OEA, the
RAGE, ECR or OEA shall controL TENANT acknowf edges that it has received and
reviewed a copy of the RAGE, ECR or OEA and agrees to be bound by their terms .
4

_n_~_-_-_-=_·
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.._.

T'::·. ~'. ·- __ ,... ,__; ~; ..... ; ;..... .~,cu I Jlllly-.:,even ana Utl/1

Dollars ($10,537.08)
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Rental Term of Lease and Extensions. The initial rental term of this Lease

shall be for a period of twenty (20) years plus any initial partial calendar month, if any,
commencing on the earlier of the first day TENANT opens for business or one hundred
twenty (120) days after Delivery of Possession, whichever occurs first, unless sooner
terminated as hereinafter provided. The term of this Lease shall thereafter be extended
automatically for three (3) additional consecutive five (5) year period of time, at the rent
and upon all of the other terms, conditions, covenants and provisions set forth herein;
provided however, that TENANT may cancel this Lease, effective as of the date of the
expiration of the initial term, or as of the date of the expiration of any of the extended
periods of time about specified, by giving LANDLORD written notice of such canceltation
on or prior to a date ninety (90) days before the expiration of the then existing term. Such
extensions shall be automatic without the necessity of any new lease or other instruments
or agreements or any notice being executed or given. Hereinafter, all reference to the term
of this Lease shall be deemed to be a reference as well to such additional period of time for
which the term shall be so extended.
6.
Delivery of Possession. Preliminary Term begins on Delivery of Possession,
which is estimated to be March 1, 2005. Landlord will use its best efforts to deliver
possession at an earlier date, and landlord shall give Ten ant written notice of the estimated
delivery date at least thirty (30) days prior to Delivery of Possession. In accordance with
the ECR, OEA and RAGE as defined in Paragraph 3 herein, Landlord shall be solely
responsible for all improvements of the common areas surrounding and including the curb
around the Leased Premises. In addition, Landlord shall construct all improvements on the
Leased -Premises from the inside curb surrounding the Leased Premises to the inside of the
curb surrounding the Tenant's building. Within thirty (30) days of Delivery of the Leased
Premises to Tenant, Tenant shall pay to Landlord a 9ne-time charge of $2.50 per quare foot
of the property for delivering a "pad ready" site. Both Landlord and Tenant shall mutually
agree to site layout and grading of the site within and outside of the building pad area.
Subject to the ECR, the RAGE and the OEA, the building design and construction shall
complement the surrounding area subject to Landlord's review ancf reasonable approval.
Tenant shall be solely responsible for the construction of the building and all site
improvements and utilities from the inside of the curb surrounding the Tenant's building.

It is agreed that "pad ready" means that Landlord will provide the following:
a.

Completion of paving to the pad site, and all curbs and gutters; and

b.

Preparation fo the soil in accordance with a soils report that is certified to the
Landlord and the Tenant, with the soil compacted to a 95% compaction rate
at an optimum moisture content, or a lesser rate if accepted by the Tenant,
with such rate confirmed by a qualified soils engineer; and

c.

•

Installation of the following utilities that will be extended to the oad sitP. at
---·=:-··..: :_ ~- -o•·'-' .... ~ upvu ~ClVVt:t:11 lilt! uma,ora and the l"enant:

1
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d.

8 Inch Fire Sprinkler Line
1 .50 inch Domestic Water Line
800 amp 3 Phase Electrical with 120/208 Volts
Conduit for Telephone
Natural Gas line sufficient for a minimum of 2.6 million BTU's
6 Inch (minimum) Sewer Line
Storm Sewer; and

Landlord shall be responsible for any outstanding or pending assessments,
any costs for bringing uti'lities to the site, and any impact, tap, extension or
connection feeds, including but not limited to traffic, water, sewer, electric

and gas.

Over. Any holding over after the expiration of said term, with the
consent of the LANDLORD, shall be construed to be a tenancy from month to month, and
shall be on the terms and conditions herein specified, so far as applicable.
7.

\8

Holding

8.
Surrender Upon Termination. Upon termination of this Lease, TENANT shall
vacate the leased P~emises in good order and repair, reasonable wear and use thereof and
damage by the elements or other cause or casualty not customarily insured against by fire
and extended coverage insurance pol icy excepted. TENANT shall remove all its personal
property therefrom so that the LANDLORD can repossess the leased Premises not later
•than 11 :59 p.m. on the day upon which th is Lease or any extension thereof ends, whether
upon notice or by holdover or otherwise. Any property not removed shall become the
property of the LANDLORD. It is further agreed that any improvements excluding trade
fixtures upon said real property shall revert to the LANDLORD. TENANT shall surrender
the Property free and dear of any lien, mortgage or other debt encumbrance.
9.
Minimum Rent. During the initial five (5) years of the initial rental term of
this Lease, the minimum annual rental shall be Ninety-Five Thousand and 00/100 Dollars
($95,000.00) payable by TENANT in equal consecutive monthly installments of Seven
Thousand Nine Hundred Sixteen and 67/100 Dollars ($7,916.67) each on the first day of
every month. In the event said commencement falls on other than the first day of a month,
then the TENANT shall pay rent for that month prorated as determined by the number of
days left in that month in relation to the total number of days in said month.
"Lease Year" shall mean twelve (12} full calendar months beginning
with the first full calendar month of the lease rental term except that the first lease
year shall include the initial partial calendar month of the lease rental term.
a.

b.
The TENANT acknowledges that the rent to be paid to LANDLORD
completely net.

shall be
1

n

r---

1
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the lease, and every five (5) years thereafter, including the option periods, if exercised, the
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base mini mum rent shall be increased as set out below. Increases shall be cumulative so
that each increase shall be based upon the previous years rent.

Years 6-10
Years 11-15
Years 16-20

Annual

Monthly

$104,500.00
$114,950.00
$126,445.00

$8,708.33
$9,579.17
$10,537.08

The increase in rental rates for the Option Periods shall be as follows:
Monthly
$11,590.79

Annual

Option 1
Option 2
Option 3

Years 21-25
Years 26-30
Years 31-35

$139,089.50
$152,998.45
$168,298.30

$12,749.87

$14,024.86

11.
Prepaid Rent. Seven Thousand Nine Hundred Sixteen and 67/100 Dollars
($7,916.67) paid upon execution of this Lease to be applied to the first instalf ment(s) of
Fixed Minimum Rent due hereunder.

12.
CAM. Landlord shall be responsible for the maintenance of all common
areas, as provided in the RAGE, OEA and the ECR. Tenant shall pay a portion of the
common area maintenance cost based on a prorata percentage calculated by dividing the
total square footage of Tenant1s building improvements by the total gross building square
footage of that portion of the Shopping Center as identified in Exhibit "A" hereto, plus the
Common Area Maintenance administrative cost of twelve percent (12%). Estimated
monthly charge = $1,383.69 ·per month for the first year (based upon an estimated cost of
$3.25 per square foot per year). All common areas and facilities which Tenant may be
permitted to use and occupy are to be used and occupied under a revocable license,
coterminous with this Leas·e.

13.

Taxes.

The TENANT agrees to pay when due all taxes and assessments
(excluding any Special Improvement District assessments which existed prior to the
execution of this Lease) upon the Leased Premises and upon the buildings and
improvements thereon for the period of the lease term. LANDLORD will use its
best efforts to plat and separ~tely assess the Leased Parcel as a separate parcel. If
LANDLORD is unsuccessful in establishing the Leased Parcel as a separate parcel,
TENANT shall have the obligation and will pay LANDLORD a prorata share of all
taxes based on the land and building assessments for the Leased Parcel. Any taxes
assessed prior to, but payable in whole or in installments after TENANT begins
construction or Mar:cp 3, 200.S~ whichever is earlier, and all taxes assessed during
th~ leas~ ter~, but 111yabl«=: in ~hole or in install~~0ts after the leas~ t~rm, shall be
a.
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·-term and the TENANT shall pay its pro-rated share from the date of execution of the
Lease to the end of the lease term.
b.
TENANT and LANDLORD shall attempt to arrange for alt tax and
assessment bills and notices payable by TENANT to be sent directly to TENANT;
however, should LANDLORD receive any said notice or bill, LANDLORD shall
immediately mail or deliver said notice or bill to TENANT. late fees or penalties
assessed due to LANDLORD not mailing or delivering the tax or assessment notices
and/or bills timely shall be the responsibility o.f LANDLORD.

TENANT shall not be obligated, however, to pay any income tax,
profits tax, excise tax or other tax or charge that may be payable by or chargeable to
LANDLORD under any present or future law of the United States or the State of
Utah, or imposed by any political taxing subdivision thereof or any governmental
agency,_ upon or with respect to the rent received by LANDLORD under this Lease
or upon the right of LANDLORD to receive such rents or to do business.
c.

d.
TENANT shall not be obligated to pay any inheritance, transfer,
estate, succession or other simila'r tax or charge that may be payable under any
present or future law of the United States of the said State or imposed by any
political taxing subdivision thereof or by any other governmental agency, by reason
of the devolution, succession, transfer, passing by inheritance, device, acquisition or
becoming effective of the right to possession and enjoyment of all or a part of the

state of LANDLORD in said premises, whether by descent, deed, testamentary
provi~ion, trust deed, gift, mortgage, or otherwise.
e.
TENANT shall be required to pay, discharge or remove any tax
assessment, tax lien, forfeiture, or other imposition or charge upon or against said
premises within thirty (30) days of such being levied or imposed.
f.

Any proceeding or proceedings for contesting the validity or amount

of taxes, assessments or other public charges or to recover back any tax, assessment
or other imposition paid by TENANT, may be brought by TENANT in the name of
LANDLORD or in the name of TENANT, or both, as TENANT may deem advisable.
If TENANT shall default in the payment of any faxes, assessments or
public charges above required to be paid of TENANT, or fail to maintain the
required security for any part thereof being contested, LANDLORD shall have the
g.

right to pay the same together with any penalties and interest, in which event the
amount so paid by LANDLORD shall be reimbursed by TENANT, on demand,
together with interest thereon at the great of eighteen (18%) percent per annum or
two (2%) percent above the prime rate than charged by Bank One of Utah from the
date of payment by LANDLORD.

000189
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14.
Comg_liance with Law. Except as set forth herein, TENANT shall throughout
the term of this Lease, at its sole expense, promptly comply with alf laws and regulations of
all federal, state and municipal governments and appropriate departments, commissions,
boards and officers thereot which may be applicable to the Leased Premises. TENANT
shall not use or knowingly permit any part of the Leased Premises to be used for any

unlawful. purpose.

G

15.
Insurance. TENANT shaJI be responsible for the full payment of insurance
coving the building improvements. TENANT will also pay a pro rata portion of the cost of
insurance for the areas included in the Common Areas, which insurance will be provided
by LANDLORD.

a.
Liability fnsurance. TENANT shall, during the entire preliminary term
and rental term hereof, keep in full force and effect a policy or policies of public
liability and property damage insurance with respect to the leased premises, and the
business operated by TENANT and any subtenant's of TENANT in the leased·
premises, in which the aggregate limits for public liability coverage shall not be less
than Two Million Dollars ($2,000,000.00) per accident, and in which the limits for
Property damage liability coverage shall not be less than Two Million Doff ars
($2,000,000.00). Said amount shall be adjusted upwards as may be dictated by
what is reasonably necessary to protect the parties adequately. The policy shall
name LANDLORD as an additional insured, and shall contain a clause that the
insurer will not cancel or change the insurance without first giving the LANDLORD
ten {10) days prior written notice. Such insurance may be furnished by TENANT
under any blanket policy carried by it or under a separate policy therefor. If
Tenant's use includes the sale of alcoholic beverages, the policy of insurance shall
include coverage for employer's liability, host liquor ability, liquor liability and socalled ''dram shop" liability coverage with a combined single limit of not less than
Three Million and No/100 Dollars ($3,000,000.00) per occurrence.

b.

Q

C1
~

Q

Insurance Coverage During Construction.

(1)
Prior to commencing any construction activities, Tenant shall
obtain or require its contractor to obtain and thereafter maintain, so long as
such construction activity is occurring, at least the minimum insurance
coverages set forth below:

Workers' compensation and employer's liability
insurance;

{a)

(I)

Worker's compensation insurance as required by

any applicable law or regulation.
\II/

u11µ1uyt::1 ~ lldUJlllY

m~urance In me amount

Five Million and No/100 Doflars
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applied separately to the Shopping
Center.
Automobile Liability Insurance: Automobile liability insurance
(bodily injury and property damage liability) induding
coverage for owned, hired, and non-owned automobiles, with
limits of liability of not less than One Million and No/100
Dollars ($1,000,000.00) combined single limit each accident
for bodily injury and property damage combined. The general
contractor shall require each of its subcontractors to include in
their liability insurance policies coverage for automobile
contractual liability.

Cd)

Umbrella/Excess Liability Insurance: The general contractor
shall also carry umbrella/excess liability insurance int eh
amount of Five Million and No/100 Dollars ($5,000,000.00).
If there is no per project aggregate under the Commercial
General Liability policy, the limit shall be Ten Million and
Noll 00 Dollars ($10,000,000.00).

{2)

Landlord shall be added as an additional insured and such insurance
shalf provide that the insurance shall not be canceled, or reduced in
amount of coverage below the requirements of this Agreement ·
without at least thirty (30) days' prior written notice to the insureds
and each additional insured. The form of additional insured
endorsement shall be ISO Form CG 2026 1185. If such insurance is
canceled or expires, Tenant shall immediately stop all work on or use
of the Parcel until either the required insurance is reinstated or
replacement insurance obtained. The general contractor shall supply
Landlord with certificate{s) of insurance with respect to all insurance
required by this Section 12.2.

TENANT will also pay a pro rata portion of the cost of insurance for the areas
included in the Shopping Center, which insurance will be provided by
LANDLORD.
c.
Fire Insurance. At afl· times during the term of this lease, TENANT
shall maintain fire and extended coverage insurance on all buildings and
improvements erected and constructed upon the Leased Premises in an amount no
less than one hundred percent {100%) of the full insurable value. Certificates of
such policies of insurance shall be delivered to LANDLORD.

d.
All insurance shall be with insurance companies of generalfy
''-'--Vo";Lc~ 1c:.:ltJVll:>1u1iity a11u Llt!UH, arm aumonzea ro ao ousmess m the State of
Utah. Copies of the insurance policies or certificates of the insurer certifying to the
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issuance of such policies shall be delivered to LANDLORD promptly upon
issuance.
16.
Utilities. TENANT shall be solely responsible for all building site and utility
improvements on the Leased Premises. The LANDLORD shall be responsible for
providing all utility lines up to the boundary of the Leased Premises. TENANT shall be
required to construct or reimburse LANDLORD for its share of site improvements in the
areas of the Shopping Center which are subject to applicable Cross Easement Agreements
in place, fundamentally as depicted on Exhibit "A". The LANDLORD shall not be required
to furnish to the TENANT any facilities or services of any kind, such as, but not limited to,
water, steam, heat, gas~ electricity and telephone. TENANT shall be solely responsible for
and promptry pay all utility charges.
17.
Construction of Improvements. The LANDLORD agrees that the TENANT
may, from time to time, and at any time during the term hereof, in its sole discretion and at
its own cost and expense, construct upon al I, or any part of the Leased Premises, buildings
and improvements upon the following conditions:

a.
All improvements and buildings shall be of a good and substantial
character and such as will not tend to decrease the value of the land hereby
demised.
b.
That TENANT shall pay for all labor performed and materials
furnished in or about the erection and construction of such buildings and
improvements, and keep the Leased Premises and buildings and improvements
thereon at all times free and clear of all liens for labor or materials furnished in and
about such erection and construction, and will defend, at its own cost and expense,
each and every lien asserted or claim filed against said premises and/or the
buildings or improvements thereon, or any part thereof, for labor performed or
material fumished, and promptly pay each and every judgment made or given
against said premises on account of such labor or material or the buildings and/or
improvements thereon, and/or against LANDLORD or the TENANT, on account of
any such lien and indemnify and save harmless the LANDLORD, their successors
and assigns, from all and every claim and action on account of such mechanics' or
materialmen 's claims, liens, or judgments.
c.
All such construction and the completed buildings shall comply with
all existing laws and ordinances relating thereto.
r,

d.
No building shall be demolished or substantially reduced in value
during the final five (5) years of the lease term or any renewal term, except if same
is destroyed by fire or other casualty. TENANT shall not demolish any building
without receiving written consent from the Landlord.

\/Iii/
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e.

To finance the construction of such improvements if and when they

may be constructed, TENANT has represented it has obtained the money through its

investors to build the improve~ents.
f.

TENANT agrees to proceed diligently in good faith to commence

construction as soon as all necessary approvals are obtained from the City of
American Fork. It is anticipated that construction wi II commence no later than

March 1, 2005. If TENANT does not proceed diligently to commence construction,
then LANDLORD shall give TENANT written notice that LANDLORD considers

TENANT in default and if TENANT does not attempt immediately to cure such
default, LANDLORD may, in addition to other remedies it may have, proceed to
take action to terminate this Lease based on TENANT's default.

18.

Improvements.
a.

It is understood and agreed that prior to beginning any construction or

any improvements on the Property, TENANT shall first;
1.

Submit detailed plans and specifications of the improvements

to be built upon the Leased Premises to LANDLORD for LANDLORD's prior

written approval. LANDLORD shall immediately review such plans within
30 days of receipt and shall provide TENANT written approval, subject to
any reasonable modification. Said plans shall be prepared by a real estate
planning professional and reviewed by a licensed architect in the State of
Utah.

2.

Submit to LANDLc°RD for LANDLORD's approval a bid from
a licensed contractor which TENANT proposes to hire to complete the
Project on the Property. LANDLORD shall not unreasonably withhold its
approval.
3.
Submit to LANDLORD for LANDLORD's approval a suitable
bond or other financial assurances approved by LANDLORD that TENANT
can pay for the improvements contemplated for the Plans approved by
LANDLORD.

4.
Submit to LANDLORD evidence that the appropriate
municipal approvals, Iicenses and permits have been issued to TENANT.

b.

TENANT hereby covenants and agrees that during the term of this

Lease (and extensions thereof), LANDLORD shall have the right and power to

mortgage or otherwise create any security or other liens or encumbrances upon or
affecting the fee interest in the Leased Premises, or buildings, or anv oart thereof. ~t
ct11y uriit::; di JU Lt\l'IULUKU sna11 nave tne nght and power to mortgage or to modify,
extend, renew, replace, r~finance or otherwise change or affect any Mortgage at any
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time or from time to time. LANDLORD covenants and agrees that all such rights
and powers are hereby exclusively and irrevocably vested in and granted to
LANDLORD. TENANT agrees that it will not allow any lien to encumber the real
property.
c.
Notwithstanding the foregoing, TENANT shall have the right, at any
time and from time to time during the term of this Lease and/or, any extension
thereof, to subject the leasehold interest of TENANT in the Leased Premises, or any
part or parts thereof, including all rights and easements appurtenant thereto and alt
buildings and other improvements thereon, at any time and from time to time, to
any one or more Mortgages or Deeds of Trust related to the interim or long-term
financing of building and/or site improvements and/or utility installations
(hereinafter "Permitted Mortgages"), and renews, modify, consolidate, replace,
extend and/or refinance (any and all of the foregoing being hereinafter included in
the term "Refinance" or "Refinancing" used herein and such terms shall also include
the repf acement of any Permitted Mortgage which shall be satisfied when due or by
prepayment) any one or more such Permitted Mortgages.
G

d.
It is understood and agreed, LANDLORD shall not.be. re.quired to
subordinate this Lease and the fee interest in the leased Premises to any lien
whatsoever. TENANT covenants to remove any lien which may at any time, and
from time to time, hereafter that effects any part of the fee of the Leased Premises
including all rights and easements appurtenant thereto and the buildings and
improvements thereon, at any time and from time to time.
e.
TENANT and LANDLORD each covenant to execute whenever
required by the other a proper instrument of subordination evidencing the
provisions of this paragraph 14, and each and their respective successors and

assigns, is hereby irrevocably appointed attorney-in-fact for and on behalf of the
other to execute any instruments of subordination in accordance with the provisions
of this paragraph 14..
-~·,.·

f.
TENANT covenants to keep current and pay When due any notes or
other obligations or terms of any 11 Permitted Mortgage" placed by TENANT against
the Leased Premises.
19.

Repairs. Alterations, Reconstruction.

TENANT covenants, at its own expense, to keep the existing or future
buildings, structures and improvements on the leased premises in good repair
during the lease term.
a.

b.
: ICI

cv;,

TENANT shall have the right, at its own expense, during the term
l~lJUIIU, removal, aner, aaci to, or mod1ty structurally or

lV I C:f.lldLt:,

otherwise, the buildings and improvements situated on the Leased Premises;
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provided, however, that before such remodeling, alteration, addition or
modification be made, TENANT complies with ail those requirements set forth
herein and all other applicable provisions in this Lease enumerated.

c.

In the event or loss or damage by fire or other insurable casualty,

TENANT shall repair such damage and restore the building so damaged so that the
same is in as good condition as prior to such damage or destruction. All sums
arising by reason of loss under said insurance policies shall be available to TENANT
for the reconstruction or repairing, as the case may be, of any building or buildings
injured or destroyed by fire or other insured risks. Should any amount of such
insurance proceeds remain after completion of repair or reconstruction of the
building(s) and provided that TENANT is not in default under the terms of this
Lease, said remaining proceeds shall be retained by and belong to TENANT.
20.
Operations of Business. TENANT shall initially use the Premises exclusively
as an Applebee's sit-down restaurant, fundamentally in accordance with other prototypical
locations or such other as meets with the prior written consent of LANDLORD, which
consent shall not be unreasonably withheld or delayed. The TENANT shall continuously
during the entire term qf this Lease conduct operations on said premises with due diligence
and efficiency and in a business-like manner. TENANT shall in good faith keep said
premises open for business during the times customary for businesses of like character in
American Fork, Utah to be open for business; provided, however, that this provi_sion shall
not apply (1) if the demised premises shall be closed and the business of the TENANT
therein shall be temporarily shut down on account of strikes, lockout or causes beyond the
control of the TENANT; or (2) if business operations are temporarily closed so as to permit
remodeling or reconstruction of buildings and improvements on the Leased Premises. In
the case of business shut down for a period of greater than 150 days where TENANT has
not commenced any remodeling or reconstruction, then lANDLORD at its sole option may
elect to terminate this Lease by giving written notice to TENANT, and take possession of
the Lease Property and require TENANT to pay the full amount of any remaining mortgage
or encumbrance against the Leased Premises.

Signage. TENANT shall be pe.rmitted to place its standard signage, awnings,
trellises and trade dress as shown on Exhibit "B" attached hereto (subject to LANDLORD'S
prior approval) in compliance with the Shopping Center criteria, the RAGE, ECR and OEA,
and meeting local code and restrictions. LANDLORD agrees to allow TENANT tobe
identified on a pylon sign on the Leased Premises as generally depicted on Exhibit "B-2 11 •
and located as is generally depicted on Exhibit "A", subject to receiving all the necessary
approvals from the appropriate municipal authorities. Tenant does hereby consent to the
location of the Kohl's monument sign as generally depicted on Exhibit "A".
21.

Parking. LANDLORD will provide all necessary parking for TENANT'S
customers and employees (and Landlord will apply for and obtain all variances) n_P.P.rlPrl tn

22.

.,,\.,~" o.;; . . u~c., a11u fJt:111mu11~ rt!qU1remems ror I tNAN 1·~ anticipated use during the Lease
Term. Such parking shall be non-exclusive and in compliance with the Shopping Center
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criteria, the RAGE, ECR and OEA and shall include five
than 20 minute parking.

(5)

stalls designated for not more

23.
Assignment and Subletting. TENANT may assign the Lease or sublet all or a
portion of the demised premises subject to prior written consent of LANDLORD, which
consent shall not be unreasonably withheld or delayed. Furthermore, TENANT shall be
released from its liability for the full performance of all terms and conditions of the Lease,
only if approved in writing by LANDLORD, which approval shall not be unreasonably
withheld or delayed. Notwithstanding the foregoing, Tenant may assign the Lease to·
Applebee's International, Inc. (nAll") without Landlord's consent. In such event, All may
further assign the Lease to a bona fide franchisee of All without Landi ord's consent. In the
event of an assignment to All, and unless otherwise agreed in the assignment document,
All will only be obligated for performance of Tenant's Lease obligations, including the
payment of rent, from and after the effective date of the assignment. An assignment shall
not reli~ve the Assignor from any of its responsibilities or obligations under the Lease.
24.
Insolvency:. ff any proceedings in bankruptcy or insolvency be fifed against
the TENANT or if any writ of attachment or writ of execution be levied upon the interest
herein of the TENANT and such proceedings or levy shall not be released or dismissed
within 60 days thereafter, or if any sale of the leasehqld interest hereby created or any part
thereof shou fd be made under any execution or other judicial process, or if the TENANT
shall make any assignment for benefit of creditors or shall voluntarily institute bankruptcy
or insolvency proceedi.ngs, the LANDLORD, at LANDLORD's election, may re-enter and

take possession of said premises and remove all persons.
25.

Condemnation.

a.
If the whole of the Leased Premises shall be taken for any public or
quasi-public use under any statute or by right of eminent domain or by private
purchase in lieu thereof, then this lease shall automatically terminate as of the date
that possession has been taken.
b.
In the event of a partial taking (or purchase) of the Leased Premises
pursuant in which more than fifteen (15%) percent of the Leased Premises is taken
(or purchased in lieu thereof), then TENANT shall have the right, but not the
obligation, to terminate this Lease by giving written notke of such termination ·to
LANDLORD on or prior to the date One Hundred and Eighty (180) days after the
date of such taking (or purchase in lieu thereof). Upon the giving of such notice of
termination, the term of this Lease shall end on the last day of the calendar m~nth
in which such notice shall be given, and neither party-shall have any further rights
or liabilities hereunder.
c.

In the event of a taking (or purchase) resultin~ in the termin.:,tinn nf
µursuam co mas paragraph, the parties hereto agree to cooperate in
applying for and in prosecuting any claim for such taking and further agree, that the
u11!> Lea~e
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aggregate net award, after deducting all expenses and costs, including attorneys'
fees, incurred in connection therewith, payable to both LANDLORD and TENANT
shall be paid to TENANT (or if required, to any Mortgagee) and distributed as
follows:
(1)
So much of such net award as is avaHable for distribution shall
be paid to the holder or holders of any Mortgage(s) or Security Interest to the
extent of the unpaid principal amount of such Mortgage(s) or Security
·

Interest.
Then, the balance (herein called the "Fund") of the net award,
if any, remaining after payment as provided in subparagraph c.(1) above shall
(2)

be divided between LANDLORD and TENANT in the ratio that the then
appraised value of the condemned buildings and improvements on the
Leased Premises fess the amount paid toward mortgages etc. as per sub
paragraph c.(1) above, bears to the appraised land value of the Leased
Premises.

d.
fn the event of a partial taking (or purchase) not resulting_ in the
termination of this Lease, pursuant to-~his subparagraph, TENANT shall, at its own
cost and expense, make all repairs to the buildings and improvements on the_
leased Premises affected by such taking (or purchase) to the extent necessary to
restore the same to a complete architectural unit (to the extent permitted, however,
taking into consideration the amount of land remaining after any such taking or
purchase), provided, however, that TENA_NT shall not be obligated to expend an
amount in excess of the proceeds or the net award available to TENANT for such
purposes, as hereinafter provided.

e.

Alf compensation available or paid to LANDLORD and TENANT

upon such a partial taking (or purchase) set forth in this subparagraph shall be paid

to TENANT and TENANT's mortgage for the purpose of paying towards the cost of
such restoration, or, in the event that the parties hereto agree that only a portion of
the aggregate award' is needed to so restore, then only such portion as agreed upon
shall be paid for such purpose and the balance (except for any award made to
TENANT for business interruption losses) shall be distributed to LANDLORD.
f.

Jn the case of a partial taking as set forth in this paragraph, the
minimum annual rent shall be reduced from the date or taking proportionate to the
ratio of the square footage of the land area taken to the original square footage of
the land area of the Leased Premises.
26.
Attornment. LANDLORD agrees to execute at any time and from time to
time such agreements between LANDLORD hereunder as Owner, an~ as Lan~lord and
~-~; ~, \; . . , a, •r v, a11 u, 1c1~/"\•~, !:i sumenanrs, as I enanttsJ, covering portions or.alJ of the

Leased Premises, by which agreement(s) the LANDLORD (Owner) will agree that in the
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event of the termination for any reason whatsoever of this Lease, if the subtenant is not
then in default of its sublease, (a) such sublease(s) shall remain in full force and effect in
accordance _with its terms as a direct lease with LANDLORD herein as Landlord, and such
subtenant as Tenant; and such subtenant shall attorn to and pay the rent to such landlord;
(b) that LANDLORD will perform and comply with all of the terms, covenants and
conditions of the sublease; provided, however, that before executing any such agreements,
evidence satisfactory to LANDLORD sharl be furnished showing that the minimum annual
aggregate rental called for in such sublease{s) is determinably sufficient (a) to pay its
proportionate part of the annual minimum rent called for in this Lease, and (b) to make its
proportionate share of the annual payments of principal and interest and (c) to pay its
proportionate part of annual real ·estate taxes and assessments levied against the leased
Premises and improvements thereon.
Q

27.
Utility Easements. TENANT shall have the right, at its sole cost and expense,
to enter into reasonable agreements with utility companies creating reasonable easement
in favor of such companies as are requir~d in order to service the buildings and business
conducted on the Leased Premises and LANDLORD covenants and agrees to consent
thereto and to execute any and al I documents, agreements and instruments, and to take all

other actions, in order to effectuate the same. LANDLORD further covenants and agrees,
upon request of TENANT,

to convey without compensation therefor, any minor portions of

the Leased Premises for highway or roadway purposes to the State of Utah or any other
appropriate governmental body.
28.

Title and Quiet Enjoyment. LANDLORD covenanls;

a.
That LANDLORD has title to the leased Premises vested in
LANDLORD and that said Property is free of any liens, encumbrances, and
easements except such easements are set forth in Exhibit "A" attached hereto.
r.

\;bl

b.
That the Leased Premises is not subject to prior Ieases or rights
parties in possession except as otherwise set forth herein.

of any

That upon payment by the TENANT of the rents herein provided, and
upon the observance and performance of all the covenants, terms and conditions on
TENANT's part to be observed and performed, TENANT shart peaceably and quietly
hold and enjoy the leased premises for the term hereby demised without hindrance
or interruption by LANDLORD or any other person or person lawfully or equitably
claiming by, through or under the LANDLORD, subject, nevertheless, to the terms·
and conditions of this Lease, and actions resulting from future eminent domain
proceedings and casualty losses.
c.

29.
Lease Binding Upon Heirs. Executors, Administrators, Successors, and
Ass!gns -~r LAN ~LORD an~ TENANT. The _covenants,. terms, conditions, pro~isi?ns, and OQO1S0
u11ucH.a"-lltl5;J Ill UII;"> Lt::ct:>t:: UI Ill

any renewa,s mereOJ snall extend to and be bmdmg·upon

the heirs, executors, administrators, successors, personal representatives and assigns of the
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respective parties hereto, as if they were in every case named and expressed, and shall be
construed as covenants running with the land. Wherever reference is made to either of the
parties hereto, such refinance shall include the executors, administrators, successors and
assigns of such party, as if in each and every case so expressed.
30.
Covenant to Execute Additional Instruments. The parties agree to execute
and deliver any instruments in writing necessary to carry out any agreement, term,
condition or assurance in this Lease whenever occasion shall arise and request for such
instruments shall be made. The parties specifically agree to execute, upon request by
either party, a short form lease for recording purposes setting forth the legal description of
the Leased Premises and the term of this Lease and extension options.

31.
Modification by Writing. This Lease may not be changed or modified except
by a written agreement signed by both LANDLORD and TENANT.

32.
Severability. If any provision of this Lease shall be declared invalid or
unenforceable, the remainder-of the Lease shall not be affected thereby and shall continue
in full force and effect.
33.
Declaration of Contractual Liability. If there is more than one party
TENANT, the covenants of the TENANT shall be the joint and several obligations of each

such party.
34.

·

Default of TENANT.

a.
This lease is made upon the express condition that if the TENANT
fails to pay the rental reserved hereunder or any party thereof after the same shall
become due, and such failure shall continue for a period of 10 days after written
notice thereof from the LANDLORD to TENANT and to LEASEHOLD MORTGAGE,
or if the TENANT fails or neglects to perform, meet or observe any of the TENANT's
other obligations hereunder and such failure or neglect shall continue for a period
of ninety {90) days after written notice thereof from the LANDLORD to TENANT
and to LEASEHOLD MORTGAGE, then: LANDLORD at any time thereafter by
written notice to the TENANT, may in addition to any other remedies LANDLORD
may have for the collection of arrears of rent or for enforcement of any covenant or
condition on which TENANT has defaulted; lawfully declare the termination hereof
and re-enter said premises or any part thereof, and by due process of law, expel,
remove and put out the TENANT or any person or persons occupying said premises
and may remove all personal property therefrom.
b.
Notwithstanding any other provisions of this Lease, where the curing
of an alleged default requires more than payment of money, and the work of curing
said default cannot reasonably be accomplished within the time othe~ise
pc:• 111mc~ ; ,c, t::111, dllU wnt:re me I tl~/\N I nas commenced upon the said work of
curing said default and is diligently pursuing same, then the TENANT shall be

,., g

OOO11
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entitled to reasonable time extension to permit-the completion of said work of
curing said default, as a condition precedent to any re-entry by the LANDLORD or
termination of this Lease by the LANDLORD.

c.

If TENANT shall fail to pay when due and payable any rent or other

amounts or charges due hereunder, TENANT shall pay interest commencing ten
(10) days after the date such rent charges are due to the date of payment, both
before and after judgment at a rate equal to the greater of eighteen (18%) percent
per annum or two (2%) percent over the "prime rate" or equivalent reference rate
charged by Zion's Bank of Salt Lake City at the due date of such payment; provid~,
however, that in any case the maximum amount or rate of interest to be charged
shall not exceed the maximum non-usurious rate in accordance with applicable
law. In addition, for any payment more than ten (10) days past due, TENANT shall
pay a "Late Fee" equal to four (4%) percent of such past due amount to compensate
LANDLORD for extra administrative, collection, processing, a(:counting and other
costs incurred through TENANT's nonpayment.

d.
Notwithstanding anything to the contrary contained herein, in the
event that any default(s) of TENANT shalt be cured in any manner hereinabove
provided, such defaults(s) shall not thereafter be grounds for re-entry· or termination
and TENANT's rights hereunder-shall continue unaffected by such default(s).
35.
Remedies ·are Cumulative. The specified remedies to which the LANDLORD
or TENANT may resort under the terms of this Lease are cumulative and are not intended
to be exclusive of any other remedies or means of redress to which the lANDLQRD or
TENANT may be lawfully entitled in case of any breach or threatened breach by the
TENANT or LANDLORD of any provision or provisions of this Lease.

36.

.Q

Force Maieure. In the event that either party shall be delayed, hindered in or

prevented from the performance of any act required hereunder by reason of strikes,
lockouts, labor troubles, inability to procure materials, failure of power, restrictive
governmental laws or regulations, riots, insurrection, the act, failure to act or default of the
other party, war or other reason beyond their control, then performance of Sl:Jch act shall
be excused for the period of the delay and the period for the performance of any such act
shall be extended for a period equivalent to the period of such delay.

37.
Nonwaiver of Default. The subsequent acceptance of rent hereunder by the
LANDLORD shall not be deemed a waiver of any preceding breach of any obligation
hereunder by the TENANT other than the failure to pay the particular rental so accepted,
and the waiver of any breach of any covenant or condition by the LANDLORD shall not
constitute a waiver of any other breach regardless of knowledge thereof.
38.

Notices. All notices to be given under this Lease shall be in writint! and sP.nt
u::1 u11eu ma11, remrn receipt requested with postage prepaid, and
addressed as follows:

~Y

,---~

\:ilii

u111\cu JLaLt:!>
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If to TENANT at:

AMERICAN FORK APPLETTE, L.L.C.
Attn: Doug McDougall
136 E. South Temple, Suite 1650

Salt Lake City, UT 84111
(801) 532-5108
If LANDLORD at:

..

AFCC LIMITED

;~

do Woodbury Corporation
Attn: W. Richards Woodbury
2733 East Parleys Way, Suite 300

Salt Lake City, Utah 84109
Notices shall be deemed delivered when deposited in the United States mail, as
above provided. Change of address by either party must be made by notice given to the

other in the same manner as above specified.
39.

Abandonment. The TENANT agrees not to vacate or abandon the premises

at any time during the lease term. Should the TENANT vacate or abandon said premises or
be dispossessed by process of law or otherwise, such abandonment, vacation or
dispossession shall be a breach ofthis ~ease and, in addition to any other rights which the
LANDLORD may have, the LANDLORD may remove any personal property belonging to
the TENANT which remains on the demised premises and store the same, such rem_ovaf
and storage to be for the account of the TENANT.
40.

Legal Fees. If either party defaults in the observance or performance of any

term or covenant of this Lease, defaulting party shall pay aJI costs incurred in enforcing this
Lease or any right arising out of the breach thereof, whether by suit or otherwise, induding
a reasonable attorney's fee. Said costs shall be paid within thirty (30) days of the delivery
of any bill of statement thereof.
41.
Declaration. This lease is subject and subordinate to that certain First
Amendment to Declaration of Covenants, Conditions and Restrictions and Grant of
Easements (the "DEC') dated October 5, 2000 which encumbers the Leased Premises. In
the event of conflict between the terms of this Lease and the DEC, the DEC shall control.

TENANT acknowledges that it has received and reviewed a copy of the DEC and agrees to
be bound by its terms.
42.
Entire Agreement and Interpretation. This Lease, together with any written
agreements which shall have been executed simultaneously herewith, contains the entire
agreement and understanding between the parties. There are no oral understandings,
terms or conditions, and neither party has relied upon any representation, express or
implied, not contained in t~is Lease or the simultaneous writing heretofore referred to. All
prior understandings, terms or conditions are deemed merged .in this Lease.

00017i
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43.
Memorandum of Lease. This Lease shall not be recorded, but a
Memorandum of th is Lease shall be executed and acknowledged by the parties and
recorded in the county in which the Leased Premises are located.

,;G;>

Hazardous.Substances. TENANT shall not use, produce, store, release,
dispose or handle in or about the Leased Premises or transfer to or from the Leased

44.

Premises {or permit any other party to do such acts) any Hazardous Substance except in

compliance with all applicable Environmental Laws. TENANT shall not construct or use
any improvements, fixtures or equipment or engage in any act on or about the Leased
Premises that would require the procurement bf any license or permit pursuant to any
Environmental Law. TENANT.shall immediately notify Landlord of (I) the existence of any
Hazardous Substance on or about the Leased Premises that may be in violation of any
Environmental law (regardless of whether TENANT is responsible for the existence of such
Hazardous Substance), (ii) any proceeding-or investigation by any governmental authority
regarding the presence of any Hazardous Substance on the leased Premises or the
migration thereof to or from any other property, (iii) all claims made· or threatened by any
third party against TENANT relating to any loss or injury resulting from any Hazardous
Substance, or (iv) TENANT's .notification of the National Response Center of any release of
a reportable quantity of a Hazardous Substance in or about the Leased Premises.
"Environmental Laws shall mean any federal, state or local statute, ordinance, rule,
regulation or guideline.pertaining to health, industrial hygiene, or the environment,
including without limitation, the federal Comprehensive Environmental Response,
Compensation, and Liability Act; "Hazardous Substance" shall mean all substances,
materials and wastes that are or become regulated, or classified as hazardous or toxic,
under any Environmental Law. Landlord assumes control and responsibility for hazardous
conditions existing prior to the commencement of the Lease and will reimburse TENANT
for losses resulting, directly or indirectly, from said conditions.
11

45.
Contingency. Tenant shall have sixty (60) days upon execution of this Lease
to: (J) conduct an environmental assessment; and (ii) receive all permits, licenses, approval,
etc. necessary to build and operate a typical Applebee's restaurant. If Tenant shall receive
unacceptable results of its environmental assessment, or denial of Tenant's application for
any permit, license or approvar, through no fault or def ay of Tenant, it may terminate this
Lease upon written notice to Landlord, to be given no later than sixty-five (65) days after
execution of this Lease.

[Remainder of page left intentionaHy bf ank.J
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LANDLORD:

AFCC U~UTED,

a

Utah limited partnership

By:

Woodfield, LC., a Utah limited liability
company, General Partner

By:

Seven Syndicate, LC., a Utah Jimited liability
company, Its Manager
By: _ _ _ _ _ _ _ _ _ _ _ __

0. Randall Woodbury, Its Manager
By: _ _ _ _ _ _ _ _ _ _ _ __

W. Richards Woodbury, Its Manager
By: _ _ _ _ _ _ _ _ _ _ _ _ _ _ __

Richard L.K. Menc:f enhall, Jts Manager

TENANT:

~:

AMERICAN FORK APPLETTE, LLC, a Utah limited
liability co
ny, d/b/
LEBEE'S
~

By:_ _ _ _ _ _ _ _ _ _ _ _ _ __

Its_ _ _~ - - - - - - - -
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ACKNOWLEDGMENTS OF LANDLORD

STATE OF UTAH

)

COUNTY OF SALT LAKE

:ss.
)

On this _ _ day of _ _ _ _ _ _ _ 2005, before me personajly appeared
0. RANDALL WOODBURY and W. RfCHARDS WOODBURY, the Managers of SEVEN
SYNDICATE, LC. which is a Manager of WOODFIELD, LC., which persons
acknowledged to me that they executed the within instrument in their respective capacities
on behalf of AFCC LIMITED, a Utah f imited partnership, in accordance with the governing
documents of such company.
·

Notary Public

STATE Of UTAH
COUNTY OF SALT LAKE

)
:ss.
)

G

On this _ _ day of _ _ _ _ _ ____, 2005, before me personally appeared
RICHARD L.K. MEN DEN HALL, a Manager of WOODFIELD, LC., which person
acknowledged to me that he executed the within _instrument in his capacity on behalf of
AFCC LIMITED, a Utah limited partnership, in accordance with the governing documents
of such company.

Notary Public

/;,l.Qutu

STATE OF
co·uNTY OF

6L

ACKNOWLEDGMENT OF TENANT
(LLC)
)

: ss.
)

~ u~On this ~day of tit.kruCU"J:l
, 2005, befort:! me personally appeared
V:Tfl/U 13 fu~ ~
.,.WJd
, to me personally
known to be the Pt,.;i firij!IJ£lf/:iti ______ of AMERICAN FORK
APPLETTE, LLC, the company that executed the within instrument, known to me to be the .
persons who executed the within instrument on behalf of said company therein named,
and acknowfedged to me that such company executed the within instrument pursuant to its
articles of-,~tffl:-9NQtaiypijbffc-~ /I
/
~

*
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EXHIBIT "B"
SIGN CRITERIA
GENERAL
1.

Approval of "store design drawings" or wo~king drawings and specifications for Tenant's leased
premises does not constitute approval of any sign work. Signs shall conform to the sign criteria as
outlined herein and drawings submitted for approval shall clearly show graphic as well as
construction and attachment details of all signs. Erection of any signs shall be prohibited unless
approved by necessary public regulatory officials and by Landlord or Landlord's Architect. Tenant
shall bear the cost and expense of such signs, electrical circuitry from panel, time clocks, and related
installation.

2.

It is intended that the signing of the stores in the Shopping Center shall be developed in an
imaginative and varied manner. Although .previous and current signing practices ofTenarit will be
considered, they will not govern signs to be installed in this Shopping Center.

3.

Landlord's written approval of Tenant's sign drawings and specifications is required. Tenant shall
submit duplicate copies of its sign drawings and specification for Landlord's approval prior to
fabrication of sign. Such drawings shall show location of sign on storefront or designated space,
giving color, materials, attachment devices and construction details. Except as specifically described
hereafter, all si"gns shall have concealed attachment devices, clips wiring, transformers, lamps, tubes,
and ballasts.

GENERAL. REQUIREMENTS APPLICABLE TO ALL SIGNS·

1.

Tenant shall be required to identify the leased premises by signs. All signs and identifying marks
shall be within the limits of the leased premises, or upon the perimeter fascia or other location
designated by Landlord. Signs shall be required on both the front and rear fascias of the building.
Tenant may choose color and letter style.

2.

The wording of sign shall be as indicated i~ Section 1.01 (G). Advertising will not be permitted as

part of Tenant signage unless specifically indicated in Section 1.01 (G).
3.

The extreme outer limits of sign letters, components, or insignia shall not fall closer than 24 11 to the

side lease Jines of the leased premises unless specifically approved otherwise.

4.

The use of logos, corporate crests, shields, insignia, or other decorative elements are encouraged. The
size of such logos may be 25% greater than the maximum size permitted for any individual letter.

s.

Multiple or repetitive signing will be atlowed provided the ~rea of such·signing conforms to the
limitations set forth herein.

6.

All wiring, ballasts, and transformers, if any, shall be enclosed behind the existing fascia or within
sign cabinet and shall under no circumstances be exposed.

7.

Subject to municipal approval, signs with flashing, blinking, noise-making, or moving elements will
be permitted. Use of decorative neon with moving or blinking elements is encouraged.

o.

.)lfSII!> wm1 vacuum rormeo races or letters and t>ox or cabinet type signs with tlourescent lighting
shall be prohibited. No painted letters will be allowed although back painting may be utilized as
decorative elements or in logos and other individual letters.
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9.

Temporary signs, banners, or promotional material will not be placed on the exterior of the building,
or upon the building site unless specifically approved by Landlord.

10.

Signage shall be placed in a manner to have pleasing proportions with the fascia. Elements may
extend above or below the fasda. The backsides of signs extending above or below shall be finished
in a similar manner as the sides and faces, but need not be illuminated.

11.

Sign letters may be stacked on more than one row. The height of letters in each row may equal the
maximum permitted provided that the overafl appearance maintains a pleasing proportion in the sole
judgment of Landlord.

CRITERIA· SIGNS ON BUILDING FASCIA

1.

All signs shall be wall mounted individual letter-type complying with the requirements set forth
herein.

2.

Individually lit pan channel letters are permitted, but not required.

3.

The height of sign letters or components shall not exceed 36" unless written permission of Landlord
be obtained to permit larger sizes.

4.

Signs shall not project beyond the face of the fascia more than 1-ft.

5.

If internally illuminated fetters are not used, signs must be indirectly illuminated by biflboard•type
floodlights extending·perpendicular from the storefront above the canopies and shining upward upon
the building fascia.

6.

letters shall be individuafly cut-out from plexiglass, metal panels or Sintra and mounted on the sign
fascia. Color of plastic faces, trim cap, or metal returns shall be at Tenant's option. Metal o·r plastic
faces must have 1" trim cap applied and Sintra shall be of a thickness to achieve a fetter depth of 1".

7.

Tenant is required to place identical signs on both the front (parking Jot) side of the leased premises
and the freeway side.

CRITERIA - SIGNS ON FABRIC AWNINGS
1.

Where fabric awnings exist or are allowed, Tenant may place signage thereon utilizing painted or

vinyl-applied letters. Awnings may initially be provided by Landlord.
2.

Awnings shall be constructed of a steel or aluminum framework mounted directly to the building
waif and sized to fit the fuH width of a building panel between columns. The profile shall match that
of other fabric awnings.

3.

Awning fabric shall be a plastic impregnated fabric or Panaflex-type translucent material with wallmounted fluorescent lighting behind. Fabric shall cover the entire framework including the sides and
bottom. The bottom can be constructed with a hinged panel to permit replacement of light elements
and deaning of the back, sides, and bottom of the fabric.

4.

The color and design of the awning fabric is flexible, but must be compatible- with the building colors
--...l _a.L-- L •. :I..Jt- -
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5.

Size of lettering shall be governed by their proportion to height and width of the awnings and may be
placed on the sloping and/or vertical face of the awnings. Landlord shall be the sole judge as to what
constitutes a pleasing proportion and will require sufficient dear space.at either end and above and
below the script.

6.

The color of the letters shall generally be white, but may be a different color subject to Landlord's
approval depending on the background fabric color.

SIGNS WITHIN STORES AND AT STOREFRONTS
1.

Signs and signage within the store shall be as selected by Tenant.

2.

Tenant shall be permitted to place signage in storefront windows behind the glass including exposed
neon only if such sign areas of a permanent nature and are profession~Hy painted or attached. No
moving or flashing elements will be permitted. Maximum size shall not exceed 1O°lo of the glass area
or individual pane to or behind which the signage is placed.

3.

Temporary signage and posters advertising sales or other promotional events will be pennitted within
storefront windows so long as such signs are professionally prepared and remain in the window for
no more than two (2) consecutive weeks.

4.

Painted or vinyl letters on windows or doors indicating address, operating hours, or otherwise
identifying customer or service entrances will be permitted provided such letters are no larger than 4"
in height. The location, quality, color, and letter type are subject to Landlord's approval.

5.

Tenant agrees to remove any signs in show windows and storefronts which Landlord deems
inappropriate, unprofessional, or otherwise objectionable in Landlord's sole judgment

OTHER SIGNS
1.

Landlord may elect to create opportunities for Tenant signage within the common public area in front
of the leased premises by means of flagpoles, hanging banners, fixed pedestals or otherwise. In such
event, Tenant will be required to place identification thereon.

2.

The design and location shall be as determined by Landlord's Architect.

PYLON AND MONUMENT SIGNS
~

1.

Such signs to advertise the Shopping Center and major Tenants therein or to identify individual
building pad users may be erected by Landlord subject to approval by appropriate municipal
authorities. The design and location of such signs shall be determined by Landlord.

as

2.

Tenant shall not have the right to be identified on any monument or pylon sign.

3.

Landlord reserves the right to erect or permit additional pylon signs subject to appropriate municipal
approvals. Any such signs must be approved by the Landlord with respect to the design, type, height,
size, and location upon the property. Landlord's permission to allow any specific Tenant to have a
pylon sign or to place signage on Shopping Center pylons shall not constitute or right for other
Tenants within the Shopping Center to have similar signs.

A
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shall be permitted to place signage
structure as charged by Landlord. The design of any such structure, the positioning ofTenant's panel
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within the structure, the size of the panel available for Tenant, and the size, style, type, and color of

Q

lettering shall be as determined by Landlord's Architect.

r·.
~
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EXHIBIT "C"
LANDLORD'S WORK

Landlord shall provide, at Landlord's expense, the following improvements ("Landlord's Workj:
~

A.

SITE WORK:

1.

~

~

Access roads and parking areas complete with hard surfaced paving, striping, traffic signs
and drainage. Tenant to make any modifications as may be required to accommodate its
building layout.

2.

Existing landscaping, and irrigation system for the Shopping Center. Tenant to be responsible
for additional landscaping adjacent to its building and for modifications to existing
landscaping as a result of changes to existing improvemenK

3..

Sidewalks, curbs, exterior ramps and.stairways, if any.

4.

Repairs and repaving to sidewalks and paved areas in the Shopping Center, resulting from
Landlord bringing utilities to the Premises. Tenant to be responsible for sawcutting, patching,
and paving in areas modified by Tenant and for extending pavement to curbs around the
building and in drive-through lane.

5.

Water supply mains., shut-off valves, cold water service, valve and hydrants.

6.

Storm drains, sanitary sewers, drains, and branch sanitary waste line.

7.

Fixtures for parking lot Jighting, spot lighting, or flood light as Landford deems necessary or
desira~fe and as currently exists including initial lighting elements.

8.

Parking lights as required by code and as currently exist. Tenant to provide additional
parking lot light fi.xtur~ to the extent that Tenant deems necessary.. Any fixtures provided by
Tenant must match the type and style utilized elsewhere in the Shopping Center.

9.

Trash areas as required by code for other buildings within the Shopping Center including the
relocation of the existing trash enclosure near Tenant's proposed building pad. Tenant to
provide its own screened trash facilities in a location approved by Landlord as part of
building construction.

10.

Additional. ·curb out on State Street.

~-

~

~

B.

PAD:

Landlord shall deliver to Tenant a building pad at an elevation that is 8-inches (8 11) below Tenant's
finished floor level in buildable condition, fully improved, and rough graded to a relative compaction
of 95% with a tolerane;e of 0.3-ft ± below the entire proposed building envelope. Soils compaction
reports and elevation certifications shall be provided to the Tenant.

~
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Landlord shall bring utilities for Tenant's use, sized as indicated below, to within five (5) feet of
Tenant's building footprint:
1.

Water: Two (2) one-inch (1 ") minimum pipe size or one (1) one-and-a-half inch (1 ½u) pipe
size with shutoff valve terminating in a meter box. Water pressure rate shall be between 35
to 60 psi.

2.

Sewer: Six-inch {6") minimum size sewer line with minimum one.quarter inch(¼") per foot
slope from the furthest pJumbing location.

3.

Electrical Service: Two (2) two-inch (2"} or other sized conduit as required by the utility
company for Tenant's main electrical seivice. Electrical load requirement for standard
kitchen and service area shall be 800-amps, 3-phase, 4-wire and voltage 120/206. Conduit
to extend from nearest power company ground sf eeve or junction box to the location of
Tenant's transformer pad. Primary service wire and transformer of size necessary to se1Ve
Tenant's needs to be provided by the power company upon application by the Tenant for
power service. Tenant to provide all required secondary power, meter base, er cans, wiring,
and conduit from transformer to buih;fing.

4.

Cas Service: Size of gas pipes shall be sufficient for 2.6 million BTU of natural gas with.a
0.60 specific gravity based on pressure drop of 0.5 inch water column. Gas service lateral to
be provided by the gas company on application for service by Tenant. Tenant shall initially
pay the cost of extending the lateral to the Tenant's building which cost will be reimbursed
to Tenant by Landford.

5.

Fire Sprinkler: If local authority requires a sprinkler system, Landford shall provide adequate
main water pipe.

6.

Telephone: One-inch (l ") telephone conduit and line. landlord to provide conduit from
nearest telephone company seavice pedestal to within five feet (5')" of the building.
Telephone company.. to provide all wiring once conduit is extended to a terminal board
within Tenant's building upon application for telephone service by Tenant.
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